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January 10, 2014 
 
 
Ms. Bridget Bohac 
Chief Clerk 
Office of the Chief Clerk 
Texas Commission on Environmental Quality 
P.O. Box 13087, MC-105 
Austin, Texas 78711-3087 
 
Re: Application from Aqua Utilities, Inc. CCN Nos. 11157 and 20453, to purchase 

facilities and to transfer and cancel CCNs 13114 and 21005 from Texas-American 
Water Company in Brazoria, Harris, Liberty, Matagorda, and Montgomery 
Counties.  SOAH Docket No. 582-12-0707; TCEQ Docket No. 2011-1566-UCR. 

 
Dear Ms. Bohac: 
 
Enclosed for filing with the Texas Commission on Environmental Quality is the original 
plus seven copies of the Executive Director's Executive Summary to be filed as backup 
materials for the January 29, 2014 commission agenda regarding the above referenced 
matter.   
  
If you have any questions, please call me at (512) 239-0608. 
 
Sincerely, 

 
Ron M. Olson 
Staff Attorney  
Environmental Law Division 
 
Enclosure 
 
 
cc:  Mailing List 
 

http://www.tceq.state.tx.us/


Texas Commission on Environmental Quality 
INTEROFFICE MEMORANDUM 

 
 
TO: Texas Commission on Environmental Quality DATE: January 10, 2014 
 
THRU: Bridget Bohac, Chief Clerk 
 
FROM: Ron Olson, Staff Attorney, Environmental Law Division 
 
SUBJECT: TCEQ Docket No. 2011-1566-UCR; SOAH 582-12-0707.  Consideration of 

the Applications from Aqua Texas Utilities, Inc. dba Aqua Texas, Inc., CCN 
Nos. 11157 and 20453, to purchase facilities and to transfer and cancel 
CCNs 13114 and 21005 from Texas-American Water Company in Brazoria, 
Harris, Liberty, Matagorda, and Montgomery Counties. 

 
 
 
DESCRIPTION OF APPLICATION 
 
Applicant:   Aqua Texas Utilities, Inc. dba Aqua Texas, Inc. 
 
Regulated Activity:  Retail water and sewer utility service 
 
Type of Application: Application to purchase facilities and transfer of CCN 
 
Commission Action: Hearing regarding approval for transfer of CCN to Aqua 

Texas 
 
Authority: Texas Water Code §§ 13.251 and 13.301; 30 Texas 

Administrative Code §§ 291.109 and 291.112 
 
FACTUAL BACKGROUND 
 
On February 28, 2011 Aqua Texas, Inc. (“Applicant”) filed a sale, transfer, merger 
(“STM”) application with the Texas Commission on Environmental Quality (“TCEQ”) to 
purchase the facilities and to transfer and cancel the Certificates of Convenience and 
Necessity (“CCN”) of Texas-American Water Company. 
 
On September 13, 2011, the Executive Director (“ED”) referred this matter to the State 
Office of Administrative Hearings (“SOAH”) to schedule a hearing for improper notice 
in accordance with Texas Water Code § 13.301(e)(1).  The preliminary hearing was held 
on October 17, 2011.  At the hearing, the Applicant objected to the Commission’s 
jurisdiction and the Protestants objected to a remand of the case to the ED.  As a result, 
the Administrative Law Judge (“ALJ”) took provisional jurisdiction of this matter and 
required the parties to brief the issues of jurisdiction and remand. 
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On June 4, 2012, the ALJ issued her Proposal for Decision recommending that the 
Commission does not have jurisdiction to request a hearing.  At the November 14, 2012 
Agenda, the Commissioners found that the ED lacked the jurisdiction to request a SOAH 
hearing which resulted in the transfer of Texas-American’s facilities to Aqua Texas.  
However, the matter concerning the CCN transfer was remanded to the ED to allow 
Aqua Texas to provide proper public notice to those entities that did not receive notice 
of the STM application.  After the end of a 30-day comment period, the ED was 
instructed to evaluate whether the CCN transfer would be in the public interest after 
considering the factors in 30 TEX. ADMIN. CODE § 291.112(c)(5)(A)-(E). 
 
On February 20, 2013, the applicant mailed notice to an additional 40 retail public 
utilities that originally did not receive notice of Aqua Texas’ STM application.  The 30-
day comment period ended on March 23, 2013.  The ED did not receive any comments. 
 
 
LEGAL AUTHORITY 
 
A utility, on or before the 120th day before the effective date of a sale, acquisition, lease, 
or rental of a water or sewer system must file a written application with the commission 
and give public notice of the action.1  The commission may approve a STM application 
for the transfer of a certificate of convenience and necessity if it determines that the 
transaction is in the public interest after considering: 
 

(1) if notice has been properly given; 
(2) if the retail public utility which will acquire the CCN is capable of rendering 

adequate and continuous service to every customer within the certificated 
area; 

(3) the experience of the person purchasing or acquiring the water or sewer 
system as a utility provider; 

(4) the history of the person or an affiliated interest of the person in complying 
with the requirements of the commission or the Texas Department of Health 
or of properly managing or using revenues as a utility service provider; or 

(5) the ability of the person purchasing or acquiring the water or sewer system to 
provide the necessary capital investment to ensure the provision of 
continuous and adequate service to the customers of the water or sewer 
system.2 

 
If the executive director does not request a hearing, the commission may approve the 
transfer of a CCN by order at a regular meeting of the commission.3 

                                                           
1 TEX. WATER CODE § 13.301(a); 30 TEX. ADMIN. CODE § 291.109(a) 
2 30 TEX. ADMIN. CODE § 291.112(c)(5) 
3 30 TEX. ADMIN. CODE § 291.112(c)(4) 
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STAFF RECOMMENDATION 
 
At the November 14, 2012 Agenda, the Commissioners instructed the ED to submit 
written recommendations concerning whether to approve the transfer of Texas-
American’s water and sewer CCNs to Aqua Texas after considering the factors in 30 TEX. 
ADMIN. CODE § 291.112(c)(5).  Section 291.112(c)(5) lists five factors that must be 
considered by the commission to determine if the transfer of a CCN is in the public 
interest:  
 
(1) Whether notice has been properly given. 
 
The first factor to consider when determining whether the transfer of a CCN is in the 
public interest is whether the Applicant has provided proper public notice of the action.4  
The TCEQ rules require the Applicant to mail notice to “cities and neighboring retail 
public utilities providing the same utility service whose corporate limits or certificated 
service area boundaries are within two miles of the requested service area boundaries, 
and any city with an extraterritorial jurisdiction which overlaps the proposed service 
area boundaries.”5 
 
At the November 14, 2012 Agenda, the Commissioners remanded the transfer of the 
water and sewer CCNs to the ED to allow Aqua Texas to provide proper public notice to 
those entities that Aqua Texas did not mail the original notice.  On February 20, 2013, 
Aqua Texas mailed notice to an additional 40 retail public utilities that originally did not 
receive notice of Aqua Texas’ STM application.  As with the original notice, the 
Applicant submitted an affidavit which states that it has complied with all notice 
requirements.6  Based on the applicant’s affidavit and a review of the Commission’s 
records, the ED concludes that Aqua Texas has provided proper notice of its application. 
 
(2) Whether the retail public utility which will acquire the CCN is capable of rendering 

adequate and continuous service to every customer within the certificated area. 
 
The second factor to consider when determining whether the transfer of a CCN is in the 
public interest is whether the applicant is capable of providing continuous and adequate 
service within the certificated area.7 
 
Over the last two and a half years, Aqua Texas has been providing continuous and 
adequate water and sewer service to the areas that are proposed to be transferred from 
Texas-American Water Company.  On June 20, 2013, TCEQ Staff contacted Aqua Texas 
to request the status of how the Applicant is correcting the active violations that are 
                                                           
4 30 TEX. ADMIN. CODE § 291.112(c)(5)(A) 
5 30 TEX. ADMIN. CODE § 291.112(c)(3) 
6 See Attachment A. 
7 30 TEX. ADMIN. CODE § 291.112(c)(5)(B) 
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related to the transferred facilities.8  On August 9, 2013, Aqua Texas submitted a 
response to TCEQ staff stating that it has discussed the matter with TCEQ Region 12 
and provided an outline of the corrective measures being taken to resolve the issues.9  
Aqua Texas has the financial ability to make any and all required improvements 
necessary to provide continuous and adequate water and sewer service to the proposed 
area to be transferred.  The ED concludes that Aqua Texas is capable of providing 
continuous and adequate service within the area to be transferred. 
 
(3) The experience of the person purchasing or acquiring the water or sewer system as 

a utility provider. 
 
The third factor to consider when determining whether the transfer of a CCN is in the 
public interest is the experience of the entity purchasing the water or sewer systems as a 
utility provider.10 
 
Aqua Texas is a subsidiary of Aqua America, Inc., one of the largest water and 
wastewater service providers in America.  Aqua Texas currently operates approximately 
390 water and wastewater systems in Texas, which serve more than 177,000 customers.  
Aqua Texas employs experienced operators that can provide the quality of service 
necessary to maintain the water and sewer systems in order to ensure each system 
provides continuous and adequate service.11  The ED concludes that Aqua Texas has 
sufficient experience as a utility provider. 
 
(4) The history of the person in complying with the requirements of the commission or 

the Texas Department of Health or of properly managing or using revenues as a 
utility service provider. 

 
The fourth factor to consider when determining whether the transfer of a CCN is in the 
public interest is the compliance history of the entity purchasing the water and sewer 
facilities.12 
 
In general, Aqua Texas has worked with TCEQ staff to identify and address any 
compliance issues that develop at its facilities across Texas.  Over the years, Aqua Texas 
has purchased a number of facilities which were under enforcement and had compliance 
issues.  As a result, Aqua Texas has entered into Agreed Compliance Orders to resolve 
the issues and bring its water and wastewater systems into compliance with state 
regulations. The ED concludes that Aqua Texas has a history of complying with the 

                                                           
8 See Attachment B. 
9 See Attachment C. 
10 30 TEX. ADMIN. CODE § 291.112(c)(5)(C) 
11 A list of Aqua Texas’ operators is provided in its application in Attachment 6. 
12 30 TEX. ADMIN. CODE § 291.112(c)(5)(D) 
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requirements of the commission or the Texas Department of Health or of properly 
managing or using revenues as a utility service provider. 
 
(5) The ability of the person purchasing or acquiring the water or sewer system to 

provide the necessary capital investment to ensure the provision of continuous and 
adequate service. 

 
The fifth factor to consider when determining whether the transfer of a CCN is in the 
public interest is the ability of the applicant to provide the necessary capital investments 
to ensure the provision of continuous and adequate service.13 
 
Aqua Texas has the financial ability through customer collections and infusions of 
capital from lenders, as well as capital contributions from its parent Aqua America Inc., 
to make any required improvements necessary to meet the TCEQ’s minimum 
requirements for continuous and adequate service. The ED concludes that Aqua Texas 
has the ability to provide the necessary capital investments to ensure the provision of 
continuous and adequate service. 
 
Based on the above factors, the ED recommends that the Commission approve the 
transfer of the water and sewer CCNs to the Applicant. 
 
 
STAFF CONTACTS 
 
Ron Olson, Environmental Law Division (239-0608) 
Brian Dickey, Water Supply Division (239-0963) 

                                                           
13 30 TEX. ADMIN. CODE § 291.112(c)(5)(E) 





















































































































Mailing List 
Aqua Texas STM Application 

SOAH Docket No. 582-12-0707 
TCEQ Docket No. 2011-1566-UCR 

 
 
FOR THE APPLICANT: 
Geoffrey P. Kirshbaum, Attorney 
The Terrill Firm, P.C. 
810 West 10th Street 
Austin, Texas 78701 
 
FOR THE PROTESTANTS: 
Jim Boyle, Attorney 
Herrera & Boyle, PLLC 
816 Congress Avenue, Suite 1250 
Austin, Texas 78701 
 
FOR PUBLIC INTEREST COUNSEL: 
Eli Martinez 
Public Interest Counsel, MC 103 
Texas Commission on Environmental Quality 
P.O. Box 13087 
Austin, Texas  78711-3087 
 
FOR THE CHIEF CLERK: 
Ms. Bridget Bohac 
Office of the Chief Clerk, MC 105 
Texas Commission on Environmental Quality 
P.O. Box 13087 
Austin, Texas  78711-3087 
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